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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGSTMWTO07/RAJI41/2022-23 fE=iTd: 27-04-2022, issued by
Deputy Commissioner, CGST, Division V11, Ahmedabad-North
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1. Appellant

Mi/s Jai Nlahesh Bhatt and Services
G-15, Akshat Apartment,

Nr. B.D. Rao Hall, Mlemnagar Road,
Bhuyangdev, Ahmedabad - 380052

2. Respondent

The Deputy Commissioner,

CGST, Division VIi, Ahmedabad North

4th Floor, Shajanand Arcade, Nr. Helmet Circle,
Memnagar, Ahmedabad - 52
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following cass, governed by first
proviso to sub-section (1) of Section-35 ibid :

(il aﬁwaﬁgﬁ%mﬁéﬁmﬁiﬁzﬁmﬁﬁﬁﬂﬁwmmmﬁﬁm
ol JUSTIR & g&wﬁwémﬁg’({?ﬁﬁﬁ,mmﬂwsmmm'ﬂusmﬁ‘ﬂ%agw
R 3 a1 ReT wuerTR F € Al @ ufhar @ SRE g8 8 |

(ii) In case of any loss of goods where the loss occur in transit from a factory to-aWarehoyse or to
another factory or from one warehouse to another during the course of process')gg_fb‘f the. godds in a
warehouse or in storage whether in a factory or in a warehouse. ki <‘</‘ \j’%‘\
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country. or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed, to be utilized towards payment of excise duty on final
products under the provisions of this Act of the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified undef

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(@)
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Under Seétion 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 ofi Central Excise(Appeal) Rules, 2001 ard shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ‘
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One copy of application or O.1.0. as the case may be,.and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1984)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(Ixxxv) amount determined under Section 11 D;
(Ixxxvi) amount of erroneous Cenvat Credit taken; v
(Ixxxvii) amount payable under Rule 6 of the Cenvat Credit Rules. :
ws'\rre@m%uﬁaﬁauﬁw%w&mﬁwawwmmﬁmﬁﬁﬁﬁmmww%
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, of penalty~where
penalty alone is in dispute.” B v
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Jal Mahesh Bhatt and Services, G-15,
Akshat Apartment, Nr. B.D. Rao Hall, Memnagar Road Bhuyangdev; Ahmedabad - 380052
(hereinafter referred to as “the appellant”)_:z;' against  Order-in-Original  No.
CGST/WTO07/RAJ/41/2022-23 dated 27.04.2022 (heréinaftei‘ referred to.as “the impugned
order”) passed by the Deputy Commissioner, Central E}ST, Division VII, Ahmedabad North
(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that fthe appellant are holding PAN No.
AAOPB9293L. On scrutiny of the data received ﬁ'onin the Central Board of Direct Taxes
(CBDT) for the FY 2014-15 and FY 2016-1_7, it was 11:c>§ficed that the appellant had earned an
income of Rs. 15,82,444/- during the FY 2014-15 and an income of Rs. 12,59,899/- during the.
FY 2016-17, which was reflected under the heads “Sales / Gross Receipts from Services
(Value from ITR)” or “Total amount paid / credited undel Section 194C, 1941, 194H, 194J
(Value from Form 26AS)” filed with the Income Tax: depaltment Accordingly, it appeared
that the appellant had earned the said substantial 1ncom'e,by way of providing taxable services
but has neither obtained Service Tax registration nor p‘éid the applicable service tax thereon.
‘The appellant were called upon to submit relevant cidcuments for assessment for the said
period. However, the appellant had not responded to thefletters issued by the department.

2.1 Subsequently, the appellant was issued a Showz ‘Cause Notice No. CGST/AR-1I/Div-
VII/A’bad North/TPD/81/20-21 dated 26.09.2020 demandmg Service Tax amounting to Rs.

3,84,553/- for the period FY 2014-15 and FY 2016- 17 under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN axso ploposed recovery of interest under
Section 75 of the Finance Act, 1994; and 1mposmon of penalties under Section 77(1)(a),

Section 77(1)(c), Section 77(2) and Section 78 of the 1*,_{{1ance Act, 1994,

2.2 The Show Cause Notice was adjudicated, ex-p,airte, vide the impugned order by the
adjudicating authority wherein the demand of Service_:..T'ax amounting 1o Rs. 3,34,553/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 fog”; the period from FY 2014-15 and FY.
2016-17. Further, (i) Penalty of Rs. 3,84,553/- was imposed on the appellant under Section 78
of the Finance Act, 1994. (ii) Penalty of Rs. 10, OOO/~ was imposed on the appellant under
Secuon 77(1)(a) and Section 77(1)(c) of the Flmnoe ‘Act, 1994; and (iii) Penalty of Rs.
10,000/~ was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not

submitting documents to the department, when called fo1 /,4.‘_«\\‘
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Being aggrieved with the impugned order pas::éféd by the adjudicating authority, the

appellant have preferred the present appeal on the follovizjfng grounds:

o The appellant are engaged in the business of Mqliey Landing,

The Show Cause Notice issued based on presuniﬁtions and third-party information and

not sustainable. In this regard, the appellant refiéti upon the following case laws:

A. Commissioner Vs Sharma Fabricators & Ere’i(}iorsPrivate Ltd. (2019)
B. Oudh Sugar Mills Ltd Vs, UOI (1978) ‘ '

The officers have issued the SCN apparently basé_d on an extended period of 5 years as
per the proviso to sub section (1) of Section 73 of the Finance Act, 1994 from the
relevant date. However, as per the proviso tQ:,.:s;ub section (1) of Section 73 of the
Finance Act, 1994, the said extended period of .‘5 years is applicable only in situations
where any service tax has not been levied or.paid or has been short-levied or short
paid or erroneously refunded by reason of fraud,ﬁcollusion, or willful mis-statement, or
suppression of facts, or contravention of any offit;he provisions of this chapter or of the
rules made thereunder with intent to evade the fiqiéyment service tax. In the present case
no corroborative evidence is prodﬁced by thé aépartlnellt to show that the appellant
has willfully suppressed the facts. .

In SCN, the demand has been raised -based or{;the Income tax Returns filed by the
appellant, wherein the base is taken only of. é:f.Sales of Services under Sales/Gross
Receipt from Services" provided by the Incom§ Tax Department and no other strong
and valid reason is mentioned in the SCN for raising the demand against the appellant.
Further the category of service was also not ,‘ép:é:ciﬁed under which the non levy of
service tax is alleged against the appellant. Merely the appellant has receipts from
services, the same cannot form the basis 'fé?r_f:ﬁ:.an'iving'at the conclusion that the

R

appellant was liable to pay service tax. _'_;;j, ;

The adjudicating authority even after e_xtendiﬁé Tthe time period has erred in issuing
show cause notice for the financial Year 2014-15. As the time limit to issue show
cause notice even with extended periéd for the}ﬁrst half is 25.10.2019 (25.10.2014
plus 5 years) and for the second half is 2$§O4.2020 (25.04.2015 plus 5 years),
however, the show cause notice issued on 26.09,2020. Hence even with the extended
period the Show Cause Notice issued by the departlne}}t/f(:n;jt}}enE\Y 2014-15 is bad in

law.
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o Services provided by the appellant falls under negative list as per Section 66D(n) of
the Finance Act, 1994, For the period under iS;S:u_C, the appellapt has given money on
interest basis and has earned interest income f_foin the same. Also the required party
has deducted TDS under Section 194A (ie. Ta‘{ deducted at source from interest other

than interest on securities).

» Accordingly, the services of appellant are squarely covered under clause (n) of section

66D of the Finance Act, 1994 hence not liable for service tax at all.

4, Personal hearing in the case was held on 27.06.2023. Shri Sachin Dharwal, Chartered
Accountant, appeared on behalf of the appellant -for personal hearing. He reiterated
submissions made in appeal memorandum. He Slel‘ﬂittéd that the income shown in the Form
26AS towards TDS under Section 194(A) in fact represents TDS on interest income. This
being interest income, the same is not liable to service tax Therefore, he requested to set aside

the order in original,

4.1  The appellant vide their letter dated: 17.0.7:..;2023, submitted additional written
submission, ‘inter alia, stating that the income eamed-j%»in the year under dispute is interest
income. They are financial service provider and the _séme has been selected in Nature of
Business while ﬁling Income Tax Return. The same Cﬂ{]}b@ cross verified from the ITR form.
They have also submitted copies of Balance Sheet, Profit & Loss Account and Income Tax
Return for the FY 2014-15 and FY 2016-17 and also s,;}bﬁﬂiﬁed ledger accounts maintained by
M/s. Fortune Construction in respect of the appellant.

5. I have carefully gone through the facts of thé'EcAase, grounds of appeal, submissions
made in the Appeal Memorandum and documents éiféilable‘ on record. The issue to be
decided in the: present appeal is whether the impugi_-}_ed order passed by the adjudicating
authority, confirming the demand of service tax agains_t the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2014-15 and FY 201,5-1 7.

. 6. It is observed that main contentions of the apiaejllant is-that (i) they engaged in the
business of Money Landing and given money on interest basis to their customers and has
earned i11te1'est income from the same. Thus, the seij{(i:ce provided: by them covered under
Negative List of Services as per Section 66D(1n) anc_f,léot taxable; (ii) the SCN for the FY
2014-15 is time barred even invocation of the extenc}gg.! period. It is also observed that the

adjudicating authority passed the impugned order ex-parte. e




v o :A " F.No.GAPPL/COM/STP/2443/2023-Appeal

7. I also find that the appellant have also conténded that the demand is barred by
limitation. In this regard, I find that the due date f01:’ jling the ST-3 Returné for the period
April, 2014 to September, 2014 was 14" Novemb%_'_ 12014 (as. extended vide Order No.
02/2014-ST dated 24.10.2014). Thelefow conmdenng: .the last date on which such return was
to be filed, I find that the demand for the period April, 2014 to September, 2014 is time barred

as the notice was issued on 26.09.2020, beyond the. prescribed period of limitation -of five

 years. I, therefore, agree with the contention of the appellant that, the demand is time barred

in terms of the provisions of Section 73 of the Finance Act 1994. Therefore, the demand on
this count is also not sustainable for the period from Ap111 2014 to September, 2014, as the
same is barred by limitation. In this regard, I also ﬁnd that the adjudlcatmg authority has not
taken into consideration the issue of limitation and conﬁ;uned the demand in toto.
L 'ffif

7.1 For the remaining period of FY 2014-15 i.e. ﬁom October, 2014 to March, 2015, the
due date of filing ST-3 Return was 25" April, 2015. _Héwever, due to COVID pandemic, in
terms of relaxation provision of Section 6 of Chapte?;;:V of the Taxation and Other Laws
(Relaxation of Certain Provisions) Ordinance, 2020 (No2 of 2020) dated 31.03.2020, and the
CBIC Notification G.S.R. No. 418(E), dated 27-_61;2020, the Central Government had
extended the time limit in the taxation and other Iaws;';_; In terms of said Ordinance, where the
time limit specified in an Act falls during the period frc‘)_m;_ZOth March, 2020 to 29" September,
2020, the same shall stand extended to 31% March, 292 1 In the ins_tant case, the due date for
issuing SCN was 24™ April, 2020, but the same.‘{Na"s issued on 26™ September 2020.

Considering the relaxation provided vide above Oldlnance in the time limit for issuance of
SCN, I find that the notice covering the period from Octobel 2014 to March, 2015 was issued
well within extended period of limitation of five years .angl is legally sustainable under proviso

to Section 73(1) of the Finance Act, 1994.

8. As regard, the contention of the appellant that the service provided by them covered
under Negative List of Services as per Section 66D(n) and not taxable, for ease of reference, [
hereby produce the relevant abstract of Section 66D(n) of the Finance Act, 1994, which reads

as unde1

“SECTION 66D. Negative list of services.— .
The negative list shall comprise of the foZZowz'ﬁé;sérvz’cqs, namely :-

(n) services by way of— ’

(z) extending deposits, Zoans or advances m /s/o_ faL_as the consideration is
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(i) inter se sale or purchase of forezgn currency czmongsl banks or authorized

dealers of foreign exchange or amongst ¢ banks and such dealers,

8.1 On perusal of the provision of Section 66D(n) o{ the Finance Act, 1994, I find that the
services by way of extending deposits; loans or advance for interest is not taxable. In the
present case, I find that the appeilant have shown the interest Income of Rs. 15,82,444/- and
12,59,890/- in their Profit & Loss Account for the FY 2014—15 and FY 2016-17, respectively.
I also find that there is no other service income mentioned in the same. On verification of the
Income Tax Returns filed by the appellant for the said penod I find that the appellant shown
Nature of Business as “Financial Service” in the ITRS.:AISO, in the Form 26AS submitted by
them there is no other income other than Interest income on which TDS has been deducted
under Section 194A of the Income Tax Act, 1961. On verification of the ledger accounts
maintained by M/s. Fortune Construction in respect of the appellant, I find that the said party

also mentioned that “Amount paid to Jai Bhatt towards interest on loan for the month of ...”

8.2 Under the circumstances, I find that the version of the appellant that-they engaged in
the business of Money Landing and given money on inﬁterest basis to their customers and has
earned interest income from the same and the said scj:r;y';ic‘:e p‘rovidgd by them covered under
Negative List of Services as per Section 66D(n) an:d'f.l}ot taxable, has to be considered in
absence of any contrary evidences. I find that it is we_ljlj’/s”ettled legal position that the phrases
and wordings used in the statutes have to be interpreﬁft,iefd,_ strictly and cannot be interpreted to
suit one’s convenience as it may defeat the objective/-purpose of Legislature. As a principle
of equity, no tax can be imposed by inference or an_aliggy or assumptions or presumptions.
In the case of State of Rajasthan Vs Basant Agrqtcé._cfh (India) Ltd. [2014 (302) ELT 3
(SC)], the Hon’ble Supreme Court has held that if t}.ié case is not covered within the four
corners of the provisions of the taxing statute, no tax can be imposed by inference or by
analogy or by trying to probe into the intention of thq leglslatule and by con31der1ng what
was the substance of the matter and in interpreting a,.tgémg statu’g(_a,_ equitable considerations
are entirely out of-place. In view of the above, I am of tne considered view that the appellant

engaged in given money on loan for interest and th ‘income 1ecelved by them are interest

income. Thus, I find that the aforesaid activities undertaken by the appellant are not taxable
and falls under negative list of services as per Secuo_z_l ,66D(n) of the Finance Act, 1994, In
view of same, the appellant were neither liable for p'ly,lﬁent of Service Tax as stipulated under

the provisions of the Finance Act, 1994 and Rules ,ﬁ_amed thereunder in respect of services
e '

relating to giving loan and earn interest.
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9. In view of above, [ hold that the impugned ord ¥ passed by the adjudicating authority .
confirming demand of Service Tax on the income re: g;;ived by the appellant during the FY
2014-15 and FY 2016-17 is not legal and proper and deserve to be set aside. Since the

demand of Service Tax fails, there does not arise any question of charging interest or

- imposing penalties in the case.

10.  Accordingly, I set aside the impugned 01‘dci<_ and allow the éppeal ﬁled by the
appellant. '
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The appeal filed by the appellant stands dispose@ of in above terms.
51 <

- (Shiv Pratap Singh)
R Commissioner (Appeals)

Attested

(R. C. Maniyar)

CGST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. Jai Mahesh Bhatt and Services, . Appellant
G-15, Akshat Apartment, ’ P ‘

Nr. B.D. Rao Hall, Memnagar Road, - R

Bhuyangdev, Ahmedabad - 380052 v

The Deputy Commissioner, Respondent
CGST, Division-VII, !
Ahmedabad North

Copy to : v L
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North -
3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
35y Guard File
6) PA file







